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CHAPTER 3 

Investigatory Powers 
The Honourable Justice Marc Rosenberg,  

Marie Henein, and Ian R. Smith1

1. INTRODUCTION 

This chapter is divided into two parts. The 
first part reviews some of the most important 
powers of search and seizure given to the 
authorities by statute and common law. It is 
important that lawyers know the limits of these 
powers, since both as defence and Crown counsel 
they will be called upon to give advice in the 
course of an investigation. Defence counsel may 
initiate proceedings to review a warrant, both as 
the investigation proceeds and later if charges are 
laid, by challenging the admissibility of evidence 
that was obtained by the police. Crown counsel 
will not only be asked to advise the police as the 
investigation proceeds and respond to applications 
by defence counsel, but after charges are laid will 
have to assess the strength of the Crown’s case, 
taking into account the admissibility of evidence 
obtained through search warrants or intercepted 
communications. 

The second part, “Investigation and 
Questioning of Suspects”, discusses the 
questioning of suspects and the obtaining of 
evidence from suspects by other means. The focus 
of this part of the chapter is on the limits, which 
are mostly imposed by the common law and the 
Canadian Charter of Rights and Freedoms,2 on 
the power of the police to obtain incriminating 
evidence from a suspect or accused person 
through the participation of the person in the 
investigatory process. Again, the focus of this part 
is on the lawyer’s role in giving advice to the 
client. With the proclamation of the Charter in 
1982 and its guarantee to access to counsel in 
many circumstances, the lawyer’s advisory role in 
this part of the investigation has become more 
important. Often lawyers are called upon to give 
advice on very short notice, advice which could 
have profound effects on the course of later 
proceedings. 

PART I: 
Search and Seizure 

2. INTRODUCTION TO PART I 

The Criminal Code3 and other federal 
statutes give the police and other government 
investigators certain powers of investigation 
through search and seizure. As well, the common 
law authorizes search and seizure in certain 
circumstances. However, the exercise of all of 
these powers is circumscribed by section 8 of the 
Charter, which provides that everyone has the 
right “to be secure against unreasonable search or 
seizure”. The lawyer, whether defence counsel or 
Crown counsel, will most often be consulted when 
the investigators resort to statutory powers of 
search and seizure. Accordingly, the principal 
focus of this section is on those powers, and in 
particular the use of the search warrant obtained 
under section 487 of the Code. This section is 
applicable to all federal statutes, even those that 
may contain other powers of search and seizure.4

3. SEARCH AND SEIZURE 
GENERALLY 

Before embarking on an analysis of the 
various powers of search and seizure in Canada, 
consideration should be given to the meaning of 
the phrase “unreasonable search and seizure” in 
section 8 of the Charter. In R. v. Collins5 Mr. 
Justice Lamer stated that a search will be 
reasonable if it is authorized by law, if the law 
itself is reasonable, and if the manner in which the 
search is carried out is reasonable. Thus, the 
reasonableness of a particular search requires 
consideration of these three questions. The issues 
raised by these questions will be discussed as they 
arise in the course of this chapter. A word should 
be said here, however, about the requirement that 
a reasonable search must be authorized by law. 
Every illegality, however minor or technical and 
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peripheral or remote, does not of necessity render 
a search unreasonable.6 Where the illegality is one 
of substance (for example, where a search is 
conducted pursuant to a fundamentally invalid 
warrant) then even objectively reasonable good 
faith cannot transform an illegal search into a 
reasonable one.7

With the proclamation of the Charter, the 
manner in which evidence is obtained has 
assumed increased importance. Previously, except 
for very limited circumstances (wiretap evidence 
and confessions), the manner in which evidence 
was obtained was of little practical importance for 
the conduct of the prosecution or the defence. 
This, however, is no longer the case. Subsection 
24(2) of the Charter now provides that evidence 
may be inadmissible if it is obtained in violation 
of the Charter, if to admit the evidence would 
bring the administration of justice into disrepute. 
Thus, the manner in which evidence is obtained 
during the investigation of the offence can be of 
supreme importance to both Crown counsel called 
upon to advise the police and defence counsel 
who has been retained to advise a person who 
may be a target of the investigation. 

4. SEARCH WARRANTS 

4.1 General 

In Hunter v. Southam Inc.,8 the Supreme 
Court of Canada considered the impact of section 
8 of the Charter for the first time. The court gave 
a broad and liberal interpretation to section 8, and 
in particular concluded that the following two 
principles emerged from it: 

• The section guarantees a broad and general 
right to be secure from unreasonable search 
and seizure which goes beyond mere 
protection of property, and goes at least as far 
as protecting an individual’s reasonable 
expectation of privacy.9 

• The prevention of unjustified searches can 
only be accomplished by a system of prior 
authorization from a person able to act in an 
entirely neutral and impartial manner where 
feasible. 

A system of prior authorization will in most 
cases refer to the requirement of a search warrant 
and the corollary that a warrantless search is 
presumptively unreasonable. Counsel therefore 

must be familiar with the most common search 
warrant provisions. According to Hunter v. 
Southam Inc., however, for most search warrant 
provisions to be valid, it must be established 
under oath that there are reasonable grounds to 
believe that an offence has been committed, and 
that there is evidence to be found at the place to 
be searched before the warrant is issued by a 
judicial officer. While there are certain 
exceptional search powers which permit a search 
in anticipation of the commission of an offence, 
those powers are not extensively considered in 
this chapter.10

4.2 The Issuance of Search Warrants 

Most search warrants are now issued 
pursuant to subsection 487(1) of the Code. This 
section meets the constitutional standard of 
reasonableness mandated by section 8 of the 
Charter,11 and thus the issue for counsel will be 
whether the police, in obtaining the warrant, have 
complied with the provisions of the section. A 
search warrant under section 487 is usually issued 
by a justice of the peace, but will on occasion be 
issued by a judge of the Ontario Court of Justice. 
In most cases, the warrant will be issued only 
upon the personal attendance of the informant 
(usually a police officer) before the justice. At that 
time, the informant will swear to the truth of 
material contained in an affidavit, which is 
referred to in the Code as an information, to 
obtain a search warrant. The Code prescribes a 
form (Form 1) for the information. However, care 
must be taken in filling out this form since it does 
not clearly provide for the recording of reasonable 
grounds to believe that an offence has been 
committed upon or in respect of the things sought 
to be the target of the search (paragraph 
487(1)(a)), that those things will afford evidence 
with respect to the commission of an offence 
(paragraph 487(1)(b)); that there are reasonable 
grounds to believe is intended to be used for the 
purpose of committing an offence against the 
person (paragraph 487(1)(c)) or that any offence-
related property will be located (paragraph 
487(1)(c. 1)). In order to comply fully with the 
provisions of section 487 and ensure that section 8 
of the Charter is not violated, it is important that 
the information fully set out the grounds for 
believing that the items sought will, for example, 
afford evidence of the commission of the offence, 
and the grounds for believing that an offence has 
been committed. The officer will also present to 
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the justice a draft copy of the warrant in Form 5.12 
If the justice is satisfied that the warrant will 
issue, the warrant will be signed and returned to 
the officer, who will then be charged with 
executing the warrant according to its terms. 

Exceptionally, a warrant may issue without 
the personal attendance before the justice of the 
peace. Where it is impracticable for the officer to 
attend before the justice, section 487.1 sets out a 
procedure for obtaining the warrant (a so-called 
“telewarrant”) by telephone. Perhaps the most 
common instance where resort is made to 
subsection 487.1 is in obtaining a warrant under 
section 256 of the Code, which authorizes a 
physician to take blood samples from a person 
who has been involved in a motor vehicle accident 
where the person is unable to consent to the taking 
of the blood and, inter alia, there are reasonable 
grounds to believe that the person has committed 
an offence of impaired driving or “over 80” 
contrary to section 253 of the Code. Since the 
blood samples must be obtained within three 
hours of the time when the offence was believed 
to have been committed, it may not be practicable 
for the officer to personally attend before the 
justice. The Code allows for telewarrants where 
the police seek a “general warrant” under section 
487.01, a “DNA warrant” under section 487.05, or 
a “bodily impression warrant” under section 
487.091. 

4.3 The Minimum Requirements for 
Issuing a Warrant 

In giving advice to the police or a client, it is 
important that counsel be familiar with the 
minimum requirements laid down by the case law 
for the issuance of a search warrant. The most 
important principle is that the information must 
disclose sufficient facts to permit the justice of the 
peace to make a determination that the warrant 
should issue. In other words, it is not enough that 
the police officer swears that there are grounds to 
issue a warrant. Those grounds must be set out so 
that a judicial determination can be made. Below 
is a brief description of the material which must, 
as a minimum, be contained in the information to 
obtain the warrant. Crown counsel, in advising the 
police at first instance, will want to ensure that 
this material is contained in the information. 
Defence counsel, who has subsequently been 
consulted by a person who was the target of the 
search, will want to obtain the information sworn 

by the police officer from the office of the court 
services manager for the Ontario Court of Justice 
and then carefully scrutinize it to determine 
compliance with these minimum standards. If the 
information does not meet these requirements, 
then, as discussed below, counsel may be able to 
advise the client as to further steps which should 
be taken. 

1) The Offence 

In the absence of any description of an 
offence in an information, any warrant based on it 
is invalid.13 Since the ultimate object of the 
description of the offence is to permit the 
executing officers and anyone else concerned to 
easily ascertain the nature of the offence alleged14 
and not to charge a person with an offence, the 
degree of precision that will be demanded in the 
indictment once charges are laid, is not required.15 
Thus, nothing obliges the informant even to name 
any particular person as having committed the 
offence. Obviously, however, the name of the 
accused should be disclosed if known. The more 
information that can be included to identify the 
offence, the less likely that the warrant will be 
open to challenge. Thus, if possible, the section 
number of the offence should be included, the 
victim identified, and the circumstances of the 
offence — manner of commission of the offence, 
date and place — specified with as much 
precision as possible.16

2) The Items to be Seized 

A warrant is not to be issued to conduct a 
fishing expedition. It is important that the 
information set out with some particularity the 
items that the officers believe are on the premises 
and that they wish to seize. Having said this, it 
must be recognized that obtaining a warrant is 
only a step in the investigation, and the officers 
often will not know precisely what items will be 
present. Especially in the more complex 
commercial cases, the officers, as a result of their 
investigation and their experience, will at most be 
able to identify different categories of documents 
which they expect will be on the targeted 
premises. The test appears to be whether the 
description is sufficient to permit the officers 
executing the warrant to identify the objects and 
link them to the offence described in the 
warrant.17 It is not for the justice to review the 
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entire investigation and dictate a list of specific 
items to be seized. Precision is not crucial, 
especially where documents are concerned, as 
long as there is a summary of categories listed.18 
Of course the items sought must be related to the 
alleged offence19 and the information should 
make the connection clear. On the other hand, 
where the connection is obvious, if unstated, the 
information will be found to be sufficient. 

An ordinary search warrant under section 487 
is not available to seize intangibles such as bank 
accounts. However, amendments to the Code 
enacting Part XII.2 “Proceeds of Crime” set out 
special powers for obtaining special warrants and 
the making of restraint orders.20 Some aspects of 
the “proceeds of crime” legislation are reviewed 
below. 

In addition to the normal search warrant 
issued under section 487, the Code has been 
amended to allow for the issuing of warrants to 
permit the use of other investigative techniques. 
These amendments include section 487.01, which 
provides for the issuance of a so-called “general 
warrant” to use a specified device or investigative 
technique or procedure, the use of which would 
otherwise constitute an unreasonable search or 
seizure. Thus, a warrant might be obtained under 
section 487.01 to use highly powered optical 
equipment, to conduct a so-called “perimeter 
search”, to allow for the marking of property, to 
enter on premises to make copies, to take body 
measurements, to inspect body markings, hand-
washings, etc. Section 487.01 also provides a 
power to issue a warrant for surreptitious video 
surveillance. The scheme for such surveillance is 
similar to the wiretap provisions of Part VI of the 
Code. Another provision, section 492.1, allows for 
issuance of a warrant to install a tracking device, 
while section 492.2 allows for a warrant 
permitting the use of a dialed number recorder, a 
device which can record the telephone number or 
the location of the telephone from which a 
telephone call originates. 

A recent amendment to section 487 of the 
Code provides expressly for the searching of 
computer systems and the seizure of electronic 
data.21 Previously, this kind of search has been 
conducted under the “general warrant” authority 
found in section 487.01 of the Code. 

The Code allows for the issuance of a 
warrant to seize bodily substances for the purpose 
of forensic DNA analysis. These new warrant 
provisions apply only to “designated offences” as 

defined in section 487.04, which include, inter 
alia, the offences of murder, sexual assault, and 
robbery. Where a designated offence has been 
committed, the warrant can authorize the seizure 
of hair samples, buccal swabs (swabbing inside 
the mouth), and blood samples.22

In addition, the DNA Identification Act23 has 
established a DNA data bank. Recent amendments 
to the Code allow a judge to make an order for the 
provision of DNA samples after a person is 
convicted or discharged of a criminal offence so 
that the samples may be stored in the data bank. 
The order is mandatory where the accused has 
been convicted of a primary designated offence 
(paragraph 487.051(1)(a)) and is discretionary in 
the case of a secondary designated offence 
(paragraph 487.051(1)(b)). In the case of a young 
person, however, the judge has the discretion not 
to make such an order in the case of a primary 
offence pursuant to subsection 487.051(2). 

More recently, the Code has been amended to 
provide for the issuance of a warrant to take “any 
handprint, fingerprint, footprint, foot impression 
or other print or impression of the body or any 
part of the person”.24 These warrants may be 
issued in respect of an investigation of any 
offence in the Code or “any other Act of 
Parliament”, and need not be limited to the 
investigation of “designated offences”, as are the 
DNA warrants. 

3) The Location to Be Searched 

The range of premises contemplated by 
section 487 seems unrestricted, with the single 
proviso that the word “place” contemplates 
geographic locations, and not anatomical ones.25 
The location may be anywhere in Canada, except 
that where the place is in a territorial division 
other than that of the issuing justice, the warrant 
must be endorsed in Form 28 by a justice having 
jurisdiction in that other division before it can be 
executed. The endorsement is simply a statement 
on the back of the warrant signed by a justice of 
the peace in the jurisdiction where the warrant is 
to be executed, which authorizes the officers to 
execute it. The extent of the territorial division in 
each case is to be determined on the basis of the 
jurisdiction of the particular justice, since 
territorial division is defined in section 2 of the 
Code to include “province, county . . . or other 
judicial division or place to which the context 
applies.” Accordingly, the Ontario Court of 
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Appeal has held that where a justice of the peace 
is appointed in and for the entire province, as 
many are, the search warrant may be executed 
anywhere in Ontario without being endorsed.26

The location to be searched must be 
accurately described. Trivial misdescriptions, 
however, such as a misspelling, will not invalidate 
the warrant. Again, the point of the description of 
the place to be searched is to permit the justice to 
determine that the items sought to be searched for 
and seized are on the premises, and so the 
information must clearly make out a case for 
believing that the items sought, whether they be 
evidence or contraband, are on the targeted 
premises. 

In R. v. Noseworthy27 the Ontario Court of 
Appeal held that section 487.01 permits the 
issuance of an anticipatory warrant to seize 
specified items of property in a named location 
regardless of whether or not a special 
investigative technique (such as optical 
surveillance) will be employed by the police 
during the execution of the warrant. In this case, 
an anticipatory search warrant was properly issued 
for the re-seizure of items to be returned to the 
owner later that same day. 

4) The Reasonable Grounds 

The information must set out sufficient 
material so that the justice can make a judicial 
determination of whether the warrant should 
issue. The justice will apply a standard of credibly 
based probability. It is obviously inappropriate to 
apply a test of reasonable doubt or even balance 
of probabilities. The information must set out 
reasonable grounds for believing that evidence or 
contraband in relation to the specified offence will 
be found in the named premises. The information 
must state the actual grounds of belief, and not 
merely conclusions. The justice is, of course, 
entitled to draw inferences from the stated facts. 
Reliable hearsay can be the basis for obtaining a 
warrant, and most informations to obtain a 
warrant contain both the information gathered by 
the informant personally and information from 
other sources reported to the informant. 

Confidential informers pose a special 
problem for counsel advising the police. Because 
of the constitutional right to protection against 
unreasonable search and seizure, the person 
against whom the warrant has been issued is 
entitled to know the grounds upon which the 

warrant was issued. If the informant has obtained 
information from a confidential informer, the 
informant will want to protect the informer’s 
identity while at the same time providing enough 
information to the justice of the peace so that the 
warrant can issue and its validity can be sustained 
if subject to subsequent attack. In determining the 
sufficiency of the grounds for a search where the 
police rely on information from an informer, the 
Supreme Court of Canada has adopted the 
“totality of circumstances” test. Thus, the court 
must consider whether the information predicting 
the commission of a criminal offence was 
compelling, whether the source of the information 
was credible, and whether the information was 
corroborated by a police investigation prior to the 
making of the decision to conduct the search. 
Weaknesses in one of these three areas may to 
some extent be offset by strengths in the other 
two. Police are also entitled to take into account 
the suspect’s past record and reputation provided 
that reputation is related to the ostensible reasons 
for the search. It is not necessary for the police to 
confirm each detail in an informer’s tip so long as 
the sequence of events actually observed 
conforms sufficiently to the anticipated pattern to 
remove the possibility of innocent coincidence. 
On the other hand, the level of verification 
required may be higher where the police rely on 
an informer whose credibility cannot be assessed 
or where fewer details are provided and the risk of 
innocent coincidence is greater.28

On occasion, the authorities are of the view 
that disclosure of the contents of an information 
would directly or indirectly reveal the identity of 
an informer. Although the information becomes a 
public document once the warrant is executed 
(provided that something is seized),29 in a number 
of cases courts have been of the view that they 
retain the right to seal the information where it is 
established that the ends of justice would be 
subverted by disclosure.30 The Code has recently 
been amended to provide for this power 
expressly.31

In R. v. Hunter,32 the Ontario Court of 
Appeal considered the interplay of the right to 
make full answer and defence, and the principle 
that the identity of an informant should not be 
disclosed, in the context of a challenge to the 
reasonableness of a search at a criminal trial. 
Where the accused wishes access to a sealed 
information for this purpose at his trial, the court 
approved of the following procedure: 
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Upon receipt of such a request, the trial judge 
should review the information with the object of 
deleting all references to the identity of the 
informer. The information as edited should then 
be made available to the accused. However, if at 
the conclusion of the editing procedure the Crown 
should still be of the opinion that the informer 
would become known to the accused upon 
production of the information, a decision would 
have to be made by the Crown. The informer 
might, by this time, be willing to consent to being 
identified. Alternatively, the informer’s identity 
might have become so notorious in the 
community or become so well known to the 
accused that identification would no longer be a 
significant issue. 

It must be remembered that the object of the 
procedure is to make available to an accused 
enough information to enable the court to 
determine whether reasonable and probable 
grounds for the issuance of the warrant have been 
demonstrated. Most informations should lend 
themselves to careful editing. It would always be 
preferable to have the validity of the warrant 
determined on its merits.33

A slightly different procedure has been set 
out in section 187 of the Code for disclosure of an 
affidavit used to obtain a wiretap authorization 
under Part VI of the Code. In the first instance, the 
Crown will provide a copy of the edited affidavit 
to the accused. The accused may then apply to the 
trial judge to order disclosure of any part of the 
affidavit that has been deleted by the Crown. The 
judge shall order disclosure of any part that, in the 
opinion of the judge, is required for the accused to 
make full answer and defence and for which 
provision of a “judicial summary” would not be 
sufficient. Presumably, if the Crown is unwilling 
to comply with such an order, being of the view 
that the public interest would be prejudiced by 
disclosure, it can attempt to tender the wiretap 
evidence as a warrantless seizure. With the repeal 
of the automatic exclusionary rule in relation to 
unlawfully obtained wiretap evidence, admission 
of the evidence would be determined in 
accordance with subsection 24(2) of the Charter. 

5. THE WARRANT 

5.1 Formal Requirements 

1) Form 5 

Subsection 487(3) provides that a search 
warrant may be in Form 5, varied to suit the case. 
Thus, the use of Form 5 is not mandatory. The 
substance of Form 5 must, however, appear in 
some manner.34 The substance includes basic 
descriptions of the offence, items to be searched 
for and location. 

2) Designation of Executors 

Subsection 487(1) permits a warrant to be 
executed by a person named in it or by a peace 
officer. Thus, where it is intended that 
investigators who are not peace officers will 
execute or assist in the execution of the warrant, 
they should be designated individually by name 
and not as a class. Peace officers, however, need 
not be specifically named, but may be described 
as a class (for example, “all the peace officers in 
the said territorial division”).35 Other statutes 
may, however, have different requirements and 
require that the warrant name the peace officer 
who is to execute the warrant. 

5.2 Substantive Requirements 

The substantive requirements of a valid 
search warrant have largely been covered in the 
discussion of informations. To summarize, the 
warrant must state an offence with sufficient 
precision to “apprise anyone concerned with the 
nature of the offence for which evidence is being 
sought”. The warrant must describe the items to 
be seized with enough specificity “to permit the 
officers responsible to execute the search warrant 
to identify such objects and to link them to the 
offence described in the information and the 
search warrant”. The warrant must describe the 
location with sufficient accuracy to enable one 
from the mere reading of it to know “of what 
premises it authorizes the search”.36 These are 
important safeguards. Both the target of the search 
and the officer executing the warrant must be able 
to determine what is a legitimate object of the 
warrant. 
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5.3 Severability 

Either the justice who is being asked to issue 
a warrant, or a court reviewing a warrant already 
issued, may sever such part of the warrant or 
proposed warrant as is defective.37 A reviewing 
court, however, may not proceed to amend parts 
of a warrant it considers to be defective.38

5.4 The Execution of Search Warrants 

1) Location of the Search 

Obviously, a search warrant can only be 
executed at the place named on its face. It 
sometimes happens, however, that the description 
of the location is inaccurate, while the identity of 
the location is clear. In such cases, the good faith 
of the officers executing the warrant has been 
considered to be an important consideration in 
determining whether the search was lawful and 
reasonable, or, alternatively, whether the 
admission into evidence of anything seized under 
the authority of the warrant would bring the 
administration of justice into disrepute. 

The Ontario Court of Appeal has held that a 
warrant to search the premises at a stated address 
would permit the search of a motor vehicle in the 
garage or driveway of the premises, and might 
also permit the search of a motor vehicle of the 
occupant of the premises parked in the street 
nearby.39

2) Manner of Execution 

Procedural rules have been imposed on the 
execution of search warrants by courts and by 
statute. In Wah Kie v. Cuddy,40 the Alberta Court 
of Appeal set out the following procedure for the 
execution of Code search warrants: 

• The peace officer must have the warrant in 
his or her possession at the time of the 
search. 

• Generally, when the place to be searched is a 
dwelling house, a demand to open must be 
made before a forced entry is effected. 

• The officer executing the warrant must 
exhibit it for inspection if asked. 

• The officer may use no more force than is 
reasonably necessary under the 
circumstances to effect any entry or search. 

In respect of rule 1, the failure to have the 
warrant and produce it on request may constitute a 
breach of section 8 of the Charter.41

In respect of rule 2, where there is a need to 
prevent the destruction of evidence, 
announcement prior to entry is not required.42

In respect of rule 4, the police may, when 
executing a warrant, keep persons present under 
reasonable surveillance, and may use force to 
keep a suspect from fleeing.43 However, the 
greater the use of force, the heavier the onus on 
the Crown to show why the police thought it 
necessary to use such force.44

A Code search warrant may only be executed 
by day unless the justice authorizes execution by 
night (after 9:00 p.m. and before 6:00 a.m.): 
(section 488).45 In fact, in R. v. Sutherland (2000), 
150 C.C.C. (3d) 231, the Ontario Court of Appeal 
held that warrant unjustifiably executed at night 
will constitute a serious Charter violation. 

It is not unreasonable to delay execution of a 
warrant for the purpose of apprehending the 
suspect. Nor is it unreasonable to extend the 
currency of a warrant for that purpose so long as 
the time period over which the warrant extends is 
reasonable in the circumstances of the case. Even 
if a warrant is issued for an extended period of 
time, it nevertheless may only be executed once.46

It should be noted that “oversearch” (seizure 
and search that exceed the authority of a warrant) 
cannot retroactively affect the jurisdiction to issue 
the warrant in the first instance47 but may 
constitute a violation of section 8 of the Charter 
which may be raised at trial and lead to an 
exclusion of the evidence seized.48

During the execution of a Code search 
warrant, pursuant to section 489 of the Code, a 
peace officer may seize, in addition to the things 
specified in the warrant, “anything that on 
reasonable grounds he believes has been obtained 
by or has been used in the commission of an 
offence”. During the execution of a Controlled 
Drugs and Substances Act49 search warrant, a 
peace officer may seize any controlled substance, 
any thing that the peace officer believes on 
reasonable grounds to contain or conceal a 
controlled substance, any offence related property 
and any thing that the peace officer believes on 
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reasonable grounds will afford evidence of an 
offence under the Act (section 11). 

While section 489 did not previously 
authorize the seizure of items which are merely 
evidentiary, Canadian courts have shown a 
willingness to adopt the “plain view” doctrine, 
which permits a constable with a prior 
justification for intrusion (such as a valid search 
warrant) who inadvertently comes across a piece 
of evidence to seize it.50 In any event, the newly 
amended section 489 does allow for the seizure of 
such items. Furthermore, the Supreme Court of 
Canada recently held that this provision does 
allow for seizure of evidence of negligence in a 
strict liability offence.51

Paragraph 487(1)(e) and subsection 489(1) of 
the Code require a peace officer who seizes 
anything under a warrant or otherwise in the 
execution of the officer’s duties as soon as 
practicable to return it to its lawful owner, to bring 
it before a justice, or to report its detention to a 
justice, following the procedure in section 490. 
The justice has the power to order the detention or 
return of goods seized pursuant to the statutory 
scheme.52

Subsection 490(2) of the Code provides that 
nothing shall be detained under the authority of 
such an order for more than three months after the 
date of seizure unless, before the expiry of the 
period, proceedings are instituted in which the 
things may be required, or an order or orders of 
further detention is made. Such further order or 
orders must be made on notice, and may not, 
cumulatively, exceed one year. An order of 
further detention which exceeds one year may be 
made by a judge of the Superior Court of Justice. 

3) Search of a Lawyer’s Office 

Section 488.1 of the Code, until recently, 
provided a complete code of procedure for the 
search of a law office. In Lavallee, Rackel & 
Heintz v. Canada (Attorney General); White, 
Ottenheimer & Baker v. Canada (Attorney 
General); R v. Fink,53 the Supreme Court of 
Canada held that section 488.1 violated sections 7 
and 8 of the Charter. The court reaffirmed that 
importance of solicitor-client privilege which 
must be treated as absolute as possible. A client 
had a reasonable expectation of privacy in all 
documents in the possession of the lawyer which 
constituted information that the lawyer was 
ethically required to keep confidential, and an 

expectation of privacy of the highest order when 
such documents were protected by solicitor-client 
privilege. Section 488.1 failed to meet the 
necessary constitutional threshold in part because 
the privilege could be violated if counsel simply 
failed to act, there was no obligation to contact the 
privilege holder and there was no mechanism for a 
judicial determination of the solicitor-client 
privilege. 

In the absence of legislation from Parliament, 
the Supreme Court of Canada held that the 
following principles should govern the search of a 
law office. No search warrant can be issued with 
regards to documents that are known to be 
protected by solicitor-client privilege. Before 
searching a law office, the investigative 
authorities must satisfy the issuing justice that 
there exists no other reasonable alternative to the 
search. When allowing a law office to be 
searched, the issuing justice must be rigorously 
demanding so as to afford the maximum 
protection to solicitor-client confidentiality. It is 
important to note that unless the warrant 
specifically authorizes the immediate 
examination, copying and seizure of an identified 
document, all documents in the possession of a 
lawyer must be sealed before being examined or 
removed from the lawyer’s possession. 

Once a warrant is issued, every effort must 
be made to contact the lawyer and the client at the 
time of the execution of the warrant. Where the 
lawyer or client cannot be contacted, a 
representative of the Bar should be allowed to 
oversee the sealing and seizure of documents. The 
investigative officer executing the warrant must 
report to the Justice of the Peace the efforts made 
to contact all potential privilege holders, who 
should then be given reasonable opportunity to 
assert a claim of privilege and if that claim is 
contested, to have the issue judicially decided. If 
notification of the possible privilege holders is not 
possible, the lawyer who had custody of the 
documents seized, or another lawyer appointed 
either by the Law Society or by the court, should 
examine the documents to determine whether a 
claim of privilege should be asserted. Counsel 
should be given a reasonable opportunity to make 
this determination. It may be that the client is not 
asserting privilege in respect of the items or that 
the particular document is not subject to solicitor-
client privilege. However, in the absence of 
specific instructions any doubt ought to be 
resolved in favour of a claim of privilege. It is not 
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for the lawyer to make a unilateral judicial 
determination the documents are not privileged 
and it is not open to the lawyer to waive privilege 
without instructions from the client. Counsel is 
ethically bound to assert the privilege that exists 
in documents in counsel’s possession. Further, 
counsel should avoid being placed in a conflict of 
interest. Especially where the conduct of counsel 
may become an issue in the case, the lawyer may 
not be able to properly advise the client who is the 
target of the search as to whether privilege should 
be waived and whether a credible claim of 
privilege can be made in respect of certain 
documents. The interests of the client and the 
lawyer may be opposed, the lawyer wanting to 
disclose the documents to show no wrongdoing on 
the lawyer’s part, the client retaining an interest in 
the documents remaining confidential. In those 
circumstances, the client must be advised of the 
right to retain independent legal advice. 

The Supreme Court of Canada was 
unequivocal that counsel and the privilege holder 
must have a meaningful opportunity to consider 
their position as to privilege. As it was said in one 
case, “no lawyer can fairly be expected to 
remember immediately every document which is 
in the files and immediately make a considered 
decision about which documents are privileged 
and which are not. Thus in order properly to 
protect the client, the lawyer must claim privilege 
for all of the documents in the file.” In the same 
case, the point was made, albeit in the context of a 
demand under the Income Tax Act,54 that the 
lawyer should have the opportunity to make 
copies of the documents in the file which it was 
intended the claim of privilege would be made “so 
that after the seizure was made he could continue 
in the legitimate prosecution of his client’s affairs 
without being deprived of the contents of files, or 
having to apply to a judge to get access to them.” 

After the warrant has been executed and the 
material which is subject to a claim of solicitor 
client privilege sealed, the parties (being the 
Attorney General, the lawyer or the client) may 
make an application to determine the issue of 
privilege. While section 488.1 prescribed time 
limitations for such applications, no such time 
limitations are in place at present. In Lavalee et al, 
the Supreme Court of Canada held that while 
crown counsel may make submissions on the 
issue of privilege, they are not permitted to 
inspect the documents beforehand. The 
prosecuting authority can only inspect documents 

if and when it is determined by a judge that the 
documents are not privileged. Where sealed 
documents are found not to be privileged, they 
may be used in the normal course of an 
investigation. If the documents are found to be 
privileged, they must be immediately returned to 
the holder of the privilege or to a person 
designated by the court. 

It is unwise for the lawyer from whom the 
documents were seized to act as counsel on the 
application, since this lawyer may be a witness on 
the application. An inference that the documents 
are privileged cannot be drawn simply from the 
fact that they were seized from the office of a 
lawyer. It has been held that “the lawyer must, at 
the very least adduce reasonable evidence, either 
viva voce or by affidavit, from which the court can 
infer a solicitor-client relationship and solicitor-
client privilege. To meet the criteria for the 
privilege, it is necessary to show that there were 
communications between the lawyer and client, 
those communications entailed the seeking or 
giving of legal advice, and the advice was 
intended to be confidential by the parties.”55

5.5 Other Search Warrant Provisions 

Brief mention should also be made of the 
search and seizure provisions under the Income 
Tax Act. Sections 231 to 232 set out a code of 
procedure requiring taxpayers and others to allow 
access to documents and provide information 
upon demand. Section 231.3 of the Income Tax 
Act, which provides for an application to a 
superior court judge for a search warrant in certain 
circumstances, has been held to be 
unconstitutional as violating the guarantee to 
protection against unreasonable search and 
seizure.56 As a result, officials enforcing the 
Income Tax Act must apply for a Code search 
warrant if they wish to seize material alleged to be 
evidence of commission of an offence under that 
Act. 

5.6 Review of Search Warrants 

It has been firmly established at common law 
that a search warrant can be reviewed through 
certiorari and quashed by a superior court. The 
scope of review is limited to jurisdictional error. 
Where it is alleged that the evidence was 
insufficient for the issuance of a warrant, the 
opinion of the reviewing judge must not be 
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substituted for that of the justice. Rather, the judge 
must determine whether there was evidence upon 
which a justice, acting judicially, could (not 
should) have determined that a warrant should 
issue. Only if the judge concludes that there was 
not, can the warrant be quashed.57 The Charter 
has not altered the scope of review. Where a 
Charter violation is alleged, the reviewing court 
must determine whether the violation was 
jurisdictional. If it was, certiorari is available. If 
the error was not jurisdictional but violated 
section 8, the court must determine whether an 
appropriate remedy should be granted under 
subsection 24(1) of the Charter.58

Note that where a warrant is issued by a 
judge of the Superior Court of Justice (as is 
required, for some federal legislation), certiorari 
is unavailable to quash the warrant as a matter of 
law.59 It would appear, however, that an 
application can be made to a judge of the court 
that granted the authorization, to set it aside.60

On a motion to quash a search warrant, there 
is no absolute right to examine or cross-examine 
the informant. The test for whether the judge 
should grant leave to cross-examine would seem 
to be whether the applicant can show a basis for 
the view that the cross-examination will elicit 
testimony tending to discredit the existence of one 
of the preconditions for the granting of the 
warrant, such as reasonable grounds for belief. It 
is probably not necessary, however, to make out a 
prima facie case of fraud or deliberate falsehood. 
The cross-examination will be limited by the 
judge to questions that are directed to establish 
that there was no basis upon which the warrant 
could have been granted. Confidential informers 
are protected by the law, and the informant cannot 
be required to disclose their identity or produce 
them for cross-examination unless the applicant 
can bring his or her case within the exception 
which permits disclosure of the informer’s 
identity where the accused’s innocence is at 
stake.61

The procedure for bringing an application in 
the nature of certiorari to quash the warrant is 
governed by Rules 6 and 43 of the Ontario Court 
of Justice Criminal Proceedings Rules. Unless 
otherwise directed, the application is made in the 
county, district or region in which the proceedings 
arose. A notice of application in Form 1 must be 
served on the Crown and filed at least thirty days 
from the date the warrant was issued and must be 
returnable within thirty days of service. Provision, 

however, is made for an extension of time. The 
contents of the notice of application are set out in 
rule 6.03 as follows: 
a) the place and date of hearing; 
b) the precise relief sought (e.g., that the 

warrant be quashed and all documents seized 
and any copies returned to the owner); 

c) the grounds to be argued, including a 
reference to any statutory provision or rule to 
be relied upon (e.g., that the evidence to 
obtain the warrant failed to set out sufficient 
information to show that the items sought 
would be found in the named premises as 
required by subsection 487(1) of the Code); 

d) the documentary, affidavit and other 
evidence to be used at the hearing of the 
application; and 

e) whether any order is required abridging or 
extending the time for service of filing of the 
notice of application or supporting materials. 
In addition, rule 43.03(2) requires the 

applicant to include a notice addressed to the court 
services manager requiring the manager to make a 
return. Where the relief sought is the quashing of 
a search warrant, ordinarily the return will merely 
be true copies of the warrant and the information 
to obtain the warrant. If charges have already been 
laid, it would probably be advisable for the 
manager to include a copy of the information. The 
notice of application must also be accompanied by 
a copy of the warrant and any other material in the 
court file that is necessary for the hearing and 
determination of the application. Since the 
information to obtain the warrant will be required 
to hear the application, a copy of this document 
should be obtained from the provincial court and 
included with the other material. 

It may be necessary to support the 
application by affidavit evidence. If so, the 
affidavit will be prepared in accordance with rule 
4.06 and Form 4, and served and filed in 
accordance with rule 6.11. This rule also 
contemplates that there may be cross-examination 
on the affidavit either before a special examiner 
or, with leave, before the judge hearing the 
application. Counsel should take care not only in 
drafting the affidavit, to ensure its accuracy, but in 
choosing the deponent of the affidavit. Especially 
where there is any possibility of criminal charges 
against an individual, it is probably unwise to 
have that person swear the affidavit, since he or 
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she may be subject to cross-examination pursuant 
to these rules — a cross-examination which may 
stray into areas relating to the proposed charges. 

Rule 43.05 also requires that, in accordance 
with rule 6.05, the applicant serve and file an 
application record and a factum. The contents of 
the record are set out in rule 6.05(2) and the 
contents of the factum in rule 6.07. The Rules also 
require that the respondent serve and file a 
factum, the contents of which are governed by 
rule 6.08. While the court has the power to 
dispense with the serving and filing of an 
application record or a factum, counsel should 
proceed on the basis that in normal circumstances 
these will be required for the hearing of the 
application. Absent an order abridging the time 
for service, the record and the applicant’s factum 
is to be served fifteen days before the hearing and 
filed with proof of service with the court ten days 
before the commencement of the week in which 
the application shall be heard. The respondent’s 
factum and record, if any, is to be served on the 
applicant and filed with the court with proof of 
service five days before the commencement of the 
week in which the application is to be heard. 

As a practical matter, in most cases, there is 
little to be gained from moving to quash a 
warrant, unless there is a strong jurisdictional 
argument to be made, and what is sought is the 
return of the seized evidence. The scope of 
inquiry on an application to exclude evidence at 
trial pursuant to subsection 24(2) of the Charter 
based on a violation is much greater. Where the 
only reason for seeking to quash the search 
warrant is that the accused intends to argue that 
the evidence obtained as a result of its execution 
is inadmissible by reason of a violation of section 
8 of the Charter, there is no need to bring a 
separate application to the Superior Court of 
Justice by way of certiorari. A trial judge has the 
jurisdiction to decide all aspects of the question of 
admissibility of evidence, including an allegation 
that the evidence should be excluded because the 
search warrant was improperly granted. In fact, 
where the only basis for the bringing the 
application in the nature of certiorari is to provide 
a foundation for an argument that evidence seized 
pursuant to the warrant should be excluded, the 
application will virtually always be dismissed and 
the matter left to the trial judge to deal with.62

6. SEARCH AND THE RIGHT TO 
COUNSEL 

In most circumstances, a person subject to a 
search of the person is detained within the 
meaning of subsection 10(b) of the Charter and 
therefore may have the right to be informed of the 
right to counsel and the right to contact counsel. 
In a series of cases the Supreme Court of Canada 
has attempted to determine when the right to 
counsel attaches and what rights the detainee has. 
A traveller attempting to enter Canada and 
subjected to a search of her luggage or a frisk 
search was held not to be detained within the 
meaning of subsection 10(b).63 Where, however, 
she was required to submit to a more intrusive 
strip search, she was detained and had the right to 
contact counsel before the search was 
undertaken.64 Similarly, a person who is taken 
into an interview room on suspicion of importing 
narcotics, interrogated and required to empty 
pockets, place hands against the wall and spread 
the feet is also detained and entitled to subsection 
10(b) rights.65

Where the person is subject to search by 
police, as for example a search incident to arrest, 
the person is detained and must be informed of the 
right to contact counsel. However, the police are 
not obligated to suspend the search until the 
detainee has had the opportunity to consult with 
counsel, except, for example, where the 
lawfulness of the search is dependent on the 
detainee’s consent or where a statute gives a 
person a right to seek review of the decision to 
search.66 Where the police have executed a search 
warrant and arrested the occupant of the premises, 
the occupant is detained. However, the police are 
not required to afford the accused the opportunity 
to contact counsel until the situation is clearly 
under control.67

When contacted in the course of execution of 
a search warrant, counsel should ascertain the 
basis for the warrant and, if possible, obtain a 
copy of the warrant to confirm that it authorizes 
the search that is being undertaken. However, the 
lawyer cannot obstruct the search nor counsel 
anyone else to do so. If there is a concern that the 
search exceeds the authority granted by the 
warrant and the officer refuses to agree to suspend 
the search, counsel should simply instruct the 
owner to make careful notes of what takes place 
and attempt to obtain an inventory of items seized. 
This information may then form the basis of an 
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application to quash the warrant or to exclude 
evidence at trial if charges are subsequently laid. 

6.1 Warrantless Search Powers 

Other than in the context of breathalyser 
demands, it will be rare that counsel is contacted 
in the course of attempted execution of 
warrantless powers of search, and so no extended 
discussion of those powers is included here. One 
must, however, be aware that these powers are 
extensive and exercised on a daily basis far more 
frequently than the warrant power. Thus, probably 
the most common search power is the power to 
search any place or any person on consent. Recent 
cases from the Court of Appeal and the Supreme 
Court of Canada have explored the nature of a 
valid consent and the relationship to the right to 
counsel as guaranteed by section 10 of the 
Charter.68 The other search power that is most 
often invoked is the power to search a person and 
the immediate surroundings as an incident of a 
lawful arrest. A recent decision of the Supreme 
Court of Canada has defined the circumstances in 
which such a search may take place and noted that 
the power can be exercised even in the absence of 
reasonable grounds to believe that the arrestee is 
in possession of evidence, contraband or a 
weapon.69 However, a search incidental to arrest 
must have a purpose related to that arrest and 
enjoy a sufficient spatial and temporal nexus to 
the arrest itself. The three main purposes of search 
incident to arrest are ensuring the safety of the 
police and public, the protection of evidence from 
destruction at the hands of the arrestee or others, 
and the discovery of evidence.70

A strip search incident to arrest, however, 
should rarely be used. Merely because police have 
reasonable grounds to carry out an arrest does not 
confer authority to automatically carry out a strip 
search. The police must have additional grounds 
for concluding that the strip search is necessary to 
discover weapons or evidence. In addition, strip 
searches must be conducted in police stations 
absent exigent circumstances and should be 
executed by an office of the same gender and with 
minimal force.71

The Court has also indicated that the power 
to search incident to arrest is not so broad as to 
permit the taking of bodily samples from the 
arrestee.72

It should be noted here that the Code has 
recently been amended to allow for the exercise of 

the powers contained in subsections 487(1) and 
492.1(1) without a warrant “if the conditions for 
obtaining a warrant exist but by reason of exigent 
circumstances it would be impracticable to obtain 
a warrant.”73

7. PROCEEDS OF CRIME74 

7.1 Main Features of the Legislation 

A complete review of the proceeds of crime 
legislation is beyond the scope of this course. Set 
out below is a very brief summary of the most 
important features. Anyone required to deal with 
the special orders or warrants under these 
provisions must refer to the detailed statutory 
provisions. 

The proceeds of crime legislation is found 
primarily in Part XII.2 of the Code. There are, 
however, other related provisions in the 
Controlled Drugs and Substances Act. Generally, 
the legislation creates offences for possession or 
laundering of the proceeds of certain specified 
crimes. Those crimes are the serious narcotic and 
drug offences and so called “enterprise crimes” 
such as fraud, extortion, corruption and procuring. 
Of particular concern to lawyers is the very broad 
definition of proceeds of crime as “any property, 
benefit or advantage, within or outside Canada, 
obtained or derived directly or indirectly” as a 
result of the commission of one of the listed 
crimes. 

The legislation provides for the forfeiture of 
proceeds of crime following conviction for a 
designated drug offence or an enterprise crime. 
Exceptionally, the legislation allows for in rem 
proceedings where there has been no conviction 
because the accused person has died or 
absconded. Where a forfeiture order cannot be 
made because, for example, the property cannot 
be located, the court may impose a fine equal to 
the value of the property. The legislation allows 
for the imposition of substantial periods of 
imprisonment, depending on the amount of the 
fine, in default of payment. 

The legislation also allows for an application 
to a superior court judge for special seize and 
freeze orders. These orders allow the Crown to 
seize property believed to be subject to forfeiture, 
or restrain the person from dealing with the 
property. Provision is also made, in section 462.4, 
for orders to set aside any conveyance or transfer 
of property that occurred after the order is made, 
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unless the conveyance or transfer was for valuable 
consideration to a person acting in good faith and 
without notice. 

7.2 Legal Expenses75 

Provision is made in the legislation for relief 
from the seize and freeze orders for purposes of 
meeting bail requirements, or reasonable living, 
business or legal expenses. Specifically in respect 
of legal fees, the legislation (section 462.34) 
provides for an application to a judge of the 
Superior Court of Justice where the accused must 
demonstrate that there are no other available 
financial sources. If this initial prerequisite is met, 
the judge will conduct an in camera hearing, in 
the absence of the Crown, to determine the 
reasonableness of the legal expenses. A recent 
amendment to section 462.34 of the Code permits 
the Crown, either before or after the in camera 
hearing, to make representations about what 
would constitute reasonable legal expenses. In 
determining what constitutes reasonable legal 
expenses, the court is to take into account the 
legal aid tariff of the appropriate province 
(subsection 462.34(5)). 

7.3 Restraint on Lawyer’s Trust 
Accounts 

The legislation permits an application by the 
Attorney General to a superior court judge for an 
order freezing a bank account alleged to contain 
funds that are subject to forfeiture as being the 
proceeds of crime. There is no reason why this 
legislation could not apply to a lawyer’s trust 
account. As well, it would appear that the 
provisions of section 462.4 for setting aside 
conveyances or transfers of property could be 
used to set aside a transfer of funds from a trust 
account to the lawyer’s general account for the 
payment of the lawyer’s fees. At present the 
Attorney General of Canada is studying the issue 
of the restraint of lawyers’ accounts with a view 
to developing a policy. 

7.4 Accepting Funds Suspected of Being 
Proceeds of Crime 

A lawyer who accepts money or property, 
whether on account of fees or to be held in trust 
pending the completion of a transaction, knowing 
that the funds were the proceeds of crime may be 

guilty of the possession or laundering offence. 
The offences will also be committed where the 
lawyer, while not having actual knowledge, was 
wilfully blind to the source of the funds. The 
doctrine of wilful blindness applies where the 
person has become aware of the need for some 
inquiry but declines to make the inquiry because 
the person does not wish to know the truth.76

Even where the lawyer accepted the funds in 
ignorance of their true nature, the lawyer may 
become liable to prosecution as a result of dealing 
with the funds after learning that they are the 
proceeds of crime. The British Columbia Bar 
Association has offered the following advice to its 
members: 

Upon learning that funds held in trust are the 
proceeds of crime, the member should 
promptly: 
(1) retain counsel knowledgeable about the 

proceeds of crime legislation, disclose 
to that counsel his or her state of 
knowledge respecting the funds, and 
confirm that information in writing. . . ; 

(2) advise the client that the member is 
holding the funds in trust and that they 
will be released from trust only by 
court order; 

(3) if the client refuses to authorize 
disclosure to the other party for whose 
benefit the funds are being held the 
reason the member continues to hold 
the funds in trust, the member must be 
careful to maintain confidentiality 
respecting the tainted nature of the 
funds, and simply advise the other 
party to seek an explanation directly 
from the client and, if necessary, to 
seek independent legal advice; 

(4) if steps (1) to (3) do not satisfactorily 
resolve the member’s problem, the 
member is encouraged to contact the 
Law Society for advice as to the proper 
course of professional conduct to be 
followed. 

7.5 Conclusion 

The proceeds of crime legislation can raise 
extremely complicated issues for lawyers engaged 
in all types of practice. Lawyers are often used by 
persons to transfer funds or convert funds for 
perfectly legitimate purposes. However, lawyers 
must be aware that they can become the tools of 
dishonest clients attempting to use the lawyer’s 
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reputation to cover tainted transactions. Lawyers 
must ensure that they do not become mere 
technicians carrying out the instructions of clients 
without making inquiries, which any reasonable 
person would make in the circumstances. 

PART II: 
Investigation and Questioning of 

Suspects 

8. INTRODUCTION 

Generally speaking, outside the area of 
search and seizure, the other investigative powers 
given the police are governed by the common law. 
This next section of the chapter will be an attempt 
to set out guidelines for the most common 
incidents of police-citizen contact at the 
investigative stage, where a lawyer may be 
involved. 

9. THE RIGHT TO QUESTION — 
THE DUTY TO ANSWER — NON-
DETENTION 

A police officer has a right, even a duty, to 
investigate crime, and this includes the right to 
ask questions of any person. This right or power 
may, however, be circumscribed by the common 
law or Charter provisions where the person is 
under arrest or detention. The non-detention 
situation will be considered first. While the police 
officer has the right to ask questions, in the 
absence of statutory requirements, the citizen need 
not reply. Certain provisions of the Highway 
Traffic Act77 provide examples of when the citizen 
must reply to police questions. Code provisions 
requiring reply to police questions are extremely 
rare, although other federal legislation will often 
require cooperation with the authorities.78 
Accordingly, it is generally correct advice that a 
citizen who is under investigation for a Code 
offence is not required to answer questions and 
has the right to remain silent.79

Although entitled to question any person in 
order to obtain information about a suspected 
offence, a police officer has no lawful power to 
compel the person questioned to answer. 
Moreover, a police officer has no right to detain a 
person solely for the purpose of questioning or 
further investigation. No one is entitled to impose 
any physical restraint upon the citizen except as 

authorized by law, and this principle applies as 
much to police officers as to anyone else. 
Although a police officer may, in some 
circumstances, briefly detain a person to question 
him or her on the street,80 if the person refuses to 
answer, the police officer must allow the person to 
proceed unless, of course, the officer arrests the 
person on a specific charge or arrests pursuant to 
section 495 of the Code where the officer has 
reasonable and probable grounds to believe that 
the person has committed or is about to commit an 
indictable offence. It must be stressed that a 
person who chooses to speak to the police must 
not lie or otherwise mislead the police, since this 
can constitute the offence of attempting to 
obstruct justice (Code, section 139), public 
mischief (Code, section 140) or obstructing a 
police officer (Code, section 129). Where the 
investigation involves other Federal or provincial 
legislation, the lawyer must consult that 
legislation to determine the powers of the 
authorities and the duties that may be imposed 
upon the citizen to cooperate. Finally, this is not 
to say that the best advice that a lawyer can give is 
not to cooperate with the investigators. Each case 
is unique and there is no denying that criminal 
charges are sometimes avoided because the citizen 
was able to provide the police with an 
explanation. The lawyer’s duty, however, is to 
provide accurate information concerning the 
citizen’s rights, the police powers, and advice 
based on experience in dealing with similar 
situations. 

Ultimately, the decision must be made by the 
client. Having chosen to speak to the police, the 
client may wish to be accompanied by a third 
person, such as a relative, the lawyer, or someone 
in the lawyer’s firm, such as an articling student.81 
It is best to have statements made to the police 
videotaped. The courts have recently encouraged 
this practice in strong terms.82 In any case, the 
client should be encouraged to make notes of the 
conversation during or immediately after the 
interview. These may be invaluable should a 
dispute arise later about what was said. The 
lawyer should be aware that if charges are later 
laid and a dispute arises concerning an interview 
that the lawyer has attended, the lawyer may be a 
witness and therefore unable to act as counsel in 
the case. Counsel’s function is not simply to 
advise the client of the right to remain silent, but 
to advise the client how to exercise that right. For 
example, the client may believe that only written 



BAC - 2005 INVESTIGATORY POWERS CH - 3 

  
  
 LAW SOCIETY OF UPPER CANADA: 

NOT TO BE USED OR REPRODUCED WITHOUT PERMISSION 75
 

statements are admissible in court. Therefore the 
client should be advised that anything that is said 
or done will be recorded and may become 
evidence. It is probably wise to advise the client 
that the police are often skilled interrogators and 
that many persons who thought they could talk 
their way out of the problem have ended up 
incriminating themselves.83

10. THE RIGHT TO QUESTION — 
THE DUTY TO ANSWER — 
DETENTION 

As indicated above, there is no right at 
common law to detain or arrest a person solely for 
questioning or for investigation. The police have 
powers of arrest without warrant that are provided 
by statute, such as sections 494 and 495 of the 
Code, founded upon the person having apparently 
committed an offence or the officer having 
reasonable and probable grounds to believe that 
the person has committed or is about to commit an 
indictable offence. The police may also arrest 
where a warrant has been issued by a judicial 
officer, usually a justice of the peace (for 
example, Code, section 507). Where a person is 
under arrest or detention, certain additional rights 
accrue to the citizen and certain limitations and 
duties are imposed upon the police. The most 
significant duties imposed on the police are those 
set out in subsection 10(a) and (b) of the Charter, 
as follows: 

10.— Everyone has the right on arrest or 
detention 
(a) to be informed promptly of the reasons 
therefore; 
(b) to retain and instruct counsel without 
delay and to be informed of that right; 

While the police have no common law right 
to detain a person without making an arrest for an 
offence, it may be that in certain citizen-police 
confrontations, detention, in fact, takes place — 
and thus the officer’s duty to comply with section 
10 arises. It is beyond the scope of this article to 
attempt an exhaustive exploration of the content 
of section 10. However, the Supreme Court of 
Canada has provided a definition of “detention” in 
the case of R. v. Therens.84 That definition makes 
it apparent that detention can arise in situations 
short of actual physical constraint. For the 
purposes of this discussion, the important question 
is whether a citizen who attends for police 

questioning is under detention. The Ontario Court 
of Appeal has attempted to set out a number of 
factors to be considered to determine when the 
person who attends “voluntarily” at the police 
station is nevertheless detained for the purposes of 
section 10 of the Charter:85

• The precise language used by the officer in 
requesting the person’s attendance and 
whether the person was given a choice as to 
where the interview should be held. 

• Whether the person voluntarily came to the 
station. 

• Whether the person left at the end of the 
interview or was arrested. 

• The stage of the investigation, and in 
particular, whether the questioning was for 
the purpose of obtaining incriminating 
statements. 

• Whether the police had grounds to arrest. 

• The nature of questions. 

• The subjective belief of the person. 

Arrest is an easier situation, being a discrete 
event. In general, an arrest is constituted by a 
physical seizure or touching of the arrested 
person’s body, with a view to detention. It is 
probably fair to observe that actual physical 
seizing or touching may not any longer be 
absolutely essential, especially if the arrestee 
acquiesces in the situation by acknowledging, 
through words or conduct, the deprivation of 
liberty. An arrest is constituted when any form of 
words is used that is calculated to bring home to 
the person and does so that the person is under 
compulsion and the person thereafter submits to 
such compulsion.86 There is no set formula that 
will be sufficient in all cases. Different procedures 
may have to be followed for persons of differing 
age, ethnic origin, knowledge of the spoken 
language, intellectual capacity, and physical or 
mental disability.87 The controlling obligation is 
to make it plain to the person that he or she is no 
longer a free person able to do as he or she 
pleases. 

Where the person is arrested or detained and 
informed of the right to counsel, the arrestee is 
entitled to exercise that right by contacting 
counsel except in certain limited circumstances. 
One such circumstance occurs where a motorist 
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has been detained for a roadside screening device 
test pursuant to subsection 254(2) of the Criminal 
Code.88 Similarly, the motorist is not entitled to 
consult counsel prior to complying with a demand 
to perform certain roadside sobriety tests.89

In most other circumstances, the detainee 
does have the right to consult counsel. In R. v. 
Manninen90 the Supreme Court of Canada set out 
certain guidelines with respect to right to counsel 
as guaranteed by subsection 10(b) as follows: 

• The police must provide the detainee with a 
reasonable opportunity to exercise the right 
to retain and instruct counsel without delay. 

• Where the detainee asserts a right to counsel, 
the police must facilitate access by, for 
example, providing access to an immediately 
available telephone. The detainee need not 
make an express request to use the telephone.  

• There may, however, be circumstances in 
which it is particularly urgent that the police 
continue with an investigation before it is 
possible to facilitate a detainee’s 
communication with counsel. 

• The police must cease questioning or 
otherwise attempting to elicit evidence from 
the detainee until the detainee has had a 
reasonable opportunity to retain and instruct 
counsel, absent circumstances in which it is 
particularly urgent that the police proceed 
with their questioning of the detainee before 
providing him or her with a reasonable 
opportunity to retain and instruct counsel. 

• A person may implicitly waive the rights 
under subsection 10(b) but otherwise has the 
right not to be asked questions until afforded 
an opportunity to consult counsel, and by 
answering questions asked in breach of this 
section cannot be held to have waived these 
rights. 

In addition, the detainee must be afforded the 
opportunity to consult counsel in private. In 
Ontario, detainees are usually informed of their 
right to consult counsel as a matter of routine. If 
because of the circumstances, the detainee cannot 
be given privacy, absent exigent circumstances, 
the police have no right to question the detainee 
until the requisite degree of privacy can be 
provided. The detainee does not have to 

specifically ask to speak to counsel in private. 
Thus, when telephoned by a detainee, counsel 
should ensure that the conversation is in private.91

The Supreme Court of Canada has imposed 
an additional duty upon the police when advising 
the accused of the subsection 10(b) rights. The 
detainee must be informed, as a matter of routine, 
of the existence and availability of the applicable 
systems of duty counsel and legal aid in the 
jurisdiction, and informed of any immediate, 
although temporary, legal advice, irrespective of 
the detainee’s financial status, in order to give the 
detainee a full understanding of the right to retain 
and instruct counsel.92

Imposing this additional duty may, however, 
affect what constitutes reasonable diligence in the 
exercise of the right to counsel. It may well be 
that a detainee will not be given unlimited 
opportunity to contact counsel of choice when 
duty counsel is available. This will likely be the 
case in circumstances where the investigation is 
continuing, whether or not there is any special 
urgency in the matter. In an earlier case, the 
Supreme Court of Canada had already emphasized 
the importance of the accused being diligent in the 
exercise of the subsection 10(b) rights. The Court 
held that the duties imposed on the police to 
refrain from attempting to elicit evidence from the 
detainee are suspended when the detainee is not 
reasonably diligent in the exercise of those rights. 
This limit on the rights of the detainee is essential 
because it would otherwise be possible for the 
accused to delay needlessly and with impunity an 
investigation and even in certain cases to allow for 
an essential piece of evidence to be destroyed or 
rendered impossible to obtain. Thus, in R. v. 
Smith93 where the accused had indicated he would 
wait until morning before contacting his lawyer, 
the court imposed on the accused the burden of 
proving that it was impossible for him to have 
contacted his lawyer when he was initially 
arrested and informed of his rights or when he 
was first taken to the police station. Since he had 
not done so, it was permissible for the police to 
question him, notwithstanding his express desire 
to speak to his lawyer before answering. 

Absent special circumstances indicating that 
the accused did not understand the right to counsel 
when informed of it, the onus is on the accused to 
prove that he or she asked for the right but that it 
was denied or that the accused was denied any 
opportunity to even ask for it.94 In practical terms, 
this means that the police, having advised the 
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accused of his or her subsection 10(b) rights, are 
then free to question the accused, provided the 
accused makes no request to consult counsel. 
Absent special circumstances, the police do not 
have to give the accused time to consider whether 
to consult counsel and do not have to specifically 
obtain from the accused a waiver of his or her 
rights. In other words, no issue of waiver of the 
right to counsel arises where the accused does not 
first assert the right to consult counsel. Special 
considerations apply to the questioning of young 
offenders. This is dealt with below. 

In any event, the lawyer’s first involvement 
in the issue will be when contacted by the accused 
and asked for advice. Again, absent some 
statutory compulsion, a citizen who has been 
detained or arrested has the right to remain silent 
and should be so advised. To date the Charter has 
not been interpreted as requiring the police to 
inform the person of the right to remain silent. 
When a person is charged with an offence, it is 
customary for the police to administer a standard 
caution that includes a recital that the accused has 
the right to remain silent. This warning is not 
required as a matter of law and is not given by the 
police where the suspect has not been charged and 
is not arrested.95 Accordingly, the citizen must 
rely on the lawyer who has been contacted to 
provide an accurate statement of the citizen’s 
rights. Again, it is impossible to otherwise 
generalize as to what further advice to give. 

While some lawyers take the position that 
there is never a situation where the accused can 
advance his or her case by answering police 
questions after the initial arrest, the decision 
obviously having been made to charge the 
accused, it cannot be said that this is invariably 
the correct advice. At the least, the lawyer’s 
obligation is to advise the client of his or her 
rights, and having been assured that the 
conversation is private, to obtain whatever other 
information is required to give any further advice. 
This may, as well, be the first occasion when the 
lawyer has an opportunity to gather some 
information for the next step in the proceedings — 
the bail hearing. While the lawyer may advise the 
client of the right to remain silent, it seems that to 
date there is no obligation on the police to cease 
questioning even where the accused indicates an 
intention to take that advice.96 In these 
circumstances the best a lawyer can do is to 
advise the client and, if the client agrees, inform 
the police that the client chooses to exercise the 

right. It will then be for a court at some later date 
to determine the admissibility of anything said 
after the lawyer departs. 

One further matter that counsel will want to 
canvass is the possibility that anything the 
accused says to a fellow inmate may later be 
adduced in evidence by the Crown. Where the 
“inmate” is in fact an undercover police officer or 
a police agent, different considerations may apply. 
The Supreme Court of Canada has held that where 
the accused consulted with counsel and informed 
the police that he did not wish to make a 
statement, it was a violation of section 7 of the 
Charter for the police to trick the accused into 
making a statement by placing an undercover 
officer in the cell.97 In that case, the court placed a 
great deal of emphasis on the fact that the officer 
actively engaged the accused in conversation. The 
situation is different, however, where the 
undercover officer merely gave the detainee the 
opportunity to speak but did not attempt to elicit 
information concerning the offence.98 It should be 
further emphasized to the client that this case law 
does not apply to “free agents” — inmates who 
for their own reasons are anxious to obtain 
information from their fellow prisoners, perhaps 
in exchange for lenient treatment, but who are 
otherwise not under the control of the police nor 
acting at their behest.99

The client should also be advised that, 
generally speaking, the police are not required to 
again advise the accused of the right to counsel on 
each occasion that the questioning touches a 
different offence, unless there is a discrete change 
in the purpose of the investigation or the offence 
has become significantly more serious. Thus a 
client should be advised again of the right to 
contact counsel should the subject matter of the 
questions change. A client who may be quite 
content to speak to the police about one matter 
may need further advice as the nature of the 
investigation changes.100

During the interview with the client, whether 
on the telephone or in person, the lawyer should 
make careful notes of the conversation and the 
advice given. At a subsequent trial the 
admissibility of what the client told the police 
may be an issue and the lawyer may be a witness. 
It is important that the lawyer has an accurate 
record available from which to refresh his or her 
memory. 

It is sometimes said that an alibi must be 
disclosed at the first available opportunity. This, 
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however, is not correct. There is no statutory 
requirement to disclose an alibi. While a judge 
may advise a jury to draw an adverse inference 
from the late disclosure of an alibi, all that is 
required to avoid this instruction is that the alibi 
be disclosed sufficiently early, so that the police 
have an adequate opportunity to investigate it.101 
Accordingly, it is unnecessary to advise the client 
to tell the police of the alibi upon initial detention. 
There is adequate opportunity to do so several 
weeks or even months later after the full story has 
been obtained from the client and counsel has 
been able to investigate the circumstances 
sufficiently to ensure that the alibi is not 
fabricated. Nothing is more damaging to a client’s 
case than proof of an attempt to mislead the police 
by providing a false alibi. In such circumstances 
the trier of fact can be instructed that there is an 
adverse inference based on the common sense 
proposition that an innocent person would not find 
it necessary to concoct evidence.102

11. THE QUESTIONING OF YOUNG 
PERSONS 

The Youth Criminal Justice Act103 includes 
additional protections for young offenders who 
are being questioned by the police. Section 146 
sets out very specific procedures for the 
questioning of young persons. In particular, the 
young person must be advised that there is no 
obligation to give a statement, that the statement 
may be used in evidence, that the young person 
has the right to consult counsel and a parent or 
other adult relative, and that the young person has 
the right to make the statement in the presence of 
this other person. While the young person may 
waive the right to consult another person and have 
that other person present, any waiver must be 
recorded on video tape or audio tape, or in 
writing. If counsel is asked to be present during 
the taking of the statement, counsel will want to 
take notes of the conversation, obtain a copy of 
any video or audiotape of the statement, and/or a 
copy of the officer’s notes, and generally be 
available to assist the young person by reminding 
the client of the right to silence where that seems 
appropriate. Again, by being present, counsel may 
well end up being a witness and therefore will be 
unable to act on the trial. 

The offender should also be made aware of 
the possibility, where it exists, that he or she could 
be subject to an “adult sentence” pursuant to 

sections 62 to 74 of the Youth Criminal Justice 
Act.104

12. OTHER INVESTIGATIVE TESTS 

There are a broad range of investigative tests 
to which the police may want the detainee to 
submit and for which counsel’s advice may be 
sought. Some of these are discussed briefly below. 

12.1 Lineup 

The Supreme Court of Canada has indicated 
that a detainee has the right to contact counsel 
prior to being required to participate in a lineup. 
This includes the right to consult counsel of 
choice, provided that counsel is available within a 
reasonable time. Otherwise the detainee may have 
to be content to rely on the advice of duty 
counsel.105 As to the advice counsel can give, the 
following should be taken into account. There is 
no legal obligation to participate in a lineup.106 On 
the other hand, refusal to do so can have certain 
prejudicial effects. In particular, where the case 
turns on identification of the perpetrator, 
circumstances may arise during the trial that will 
permit the Crown to lead evidence that the 
accused refused to participate in a lineup to 
explain the absence of lineup evidence. In such a 
case a jury might well draw an inference adverse 
to the accused. The Supreme Court also suggested 
that the following advice could be given the 
detainee: “They could have been advised, for 
example, not to participate unless they were given 
a photograph of the lineup, or not to participate if 
the others in the lineup were obviously older than 
themselves. In short, they could have been told 
how a well-run lineup is conducted, even though 
there is no statutory framework governing the 
lineup process.”107 In other words, the best advice 
to the client is to participate only in a fair lineup. 
To this end, counsel should attempt to speak to the 
officer in charge to determine that proper 
procedures have been followed to obtain the other 
persons who will act as distracters, that everything 
said to and by the witness will be recorded, that 
the accused is permitted to choose a position in 
the lineup and that nothing is done to give any 
kind of clue to the witness. Ideally the procedure 
should be videotaped, but if not, a photograph 
should be taken of the lineup both before and after 
it was viewed by the witness. Where the police do 
not intend to conduct a proper lineup, but rather 
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seek to take the accused to the location of the 
offence, or to some other crowded area to conduct 
the identification, then the best advice is probably 
to instruct the client not to participate. Once again, 
there is no legal requirement to participate, and 
the conditions are so uncontrolled that the 
necessary reliability and fairness of the procedure 
simply cannot be guaranteed. In such a location 
the accused, perhaps standing or seated with two 
large police officers may stick out like a sore 
thumb. 

12.2 Hair, Saliva and Similar Samples 
and Bodily Impressions 

The provisions of the Code have been 
recently amended to create a comprehensive 
legislative scheme to allow for the issuance of a 
warrant to seize bodily substances for the purpose 
of DNA analysis.108 The forensic DNA warrant 
can be issued only in respect of a “designated 
offence” which is defined in section 487.04 to 
include inter alia the offences of murder, assault, 
sexual assault, and robbery. The forensic DNA 
warrant authorizes the plucking of individual 
hairs, taking of buccal swabs and taking small 
blood samples (section 487.06). The warrant is 
issued by a judge of the Ontario Court of Justice 
(not a justice of the peace) on an ex parte basis. 
The new legislative scheme sets out the particular 
circumstances in which the warrant may be 
issued. Pursuant to section 487.05, the issuing 
judge must be satisfied of the following: 
a) that a designated offence has been 

committed; 
b) that a bodily substance connected with the 

offence has been found; 
c) that the person was a party to the offence; 
d) that there are reasonable grounds to believe 

that evidence will be obtained as a result of 
the seizure and subsequent DNA analysis; 
and 

e) that the issuance of the warrant is in the best 
interests of the administration of justice. 
In considering whether to issue the warrant, 

the judge shall have regard to the nature of the 
designated offence, the circumstances of its 
commission, the likelihood that evidence will be 
obtained and the intrusive nature of the seizure 
authorized. Unlike other warrant provisions, the 
DNA warrant provisions of the Code attempt to 

protect the privacy interests of the individual 
against whom the warrant is executed by limiting 
the use of evidence obtained through a forensic 
DNA warrant. The seized substances and the 
results may be used only in the course of an 
investigation of a designated offence (section 
487.08). The samples and results of the analysis 
must be subsequently destroyed where it is 
established that the person from whom the bodily 
substances were seized is not the offender, either 
as a result of testing or as a result of a judicial 
determination, such as an acquittal or discharge at 
the preliminary inquiry. Note, however, that 
subsection 479.02(2) does give the judge the 
power to preserve the substances and forensic 
results pending the investigation of another 
designated offence for a reasonable period of 
time. 

Pursuant to subsection 487.07(2), similar to 
breathalyser procedures, this provision 
contemplates the taking of such samples in the 
absence of the exercise of the right to consult with 
counsel. The constitutional validity of this 
limitation on the right to counsel has yet to be 
challenged. Special provisions, however, apply to 
young persons, as defined in subsection 2(1) of 
the YCJA. A young person is entitled to consult 
with counsel and have the warrant executed in the 
presence of counsel, a parent or another adult. 
Any waiver of such rights by the young person 
must be recorded by audiotape, videotape or in 
writing. Upon execution of the warrant, section 
487.07 requires the peace officer executing the 
warrant to inform the person against whom it is to 
be executed of the contents of the warrant, the 
nature of the investigative procedure through 
which the bodily substance is to be seized; the 
purpose of obtaining the sample; the possibility 
that the results of forensic DNA analysis may be 
used in evidence and the authority to use as much 
force as is necessary to execute the warrant. In 
addition, where the warrant is being executed 
against a young person, the peace officer is 
required to inform the young person of the right to 
consult with counsel and the right to have counsel, 
a parent or another adult present during the 
execution of the warrant. 

It should be noted here that, in addition to the 
DNA provisions, the Code has recently been 
amended to provide for the issuance of a warrant 
to take “any handprint, fingerprint, footprint, foot 
impression or other print or impression of the 
body or any part of the person.”109 These warrants 
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are not limited to “designated offences” and may 
be issued in respect of an investigation into any 
offence against any Act of Parliament. The issuing 
justice must be satisfied that there are reasonable 
and probable grounds to believe that such an 
offence has been committed and that the 
impression or impressions sought will afford 
evidence of that offence. The justice must also be 
satisfied that “it is in the best interests of the 
administration of justice to issue the warrant.” 
Furthermore, the warrant for such an impression 
must contain “such terms and conditions as the 
justice considers advisable to ensure that any 
search or seizure authorized by the warrant is 
reasonable in the circumstances.” 

Finally, pursuant to section 2 of the 
Identification of Criminals Act,110 the police have 
the power to obtain fingerprints from anyone who 
is lawfully in custody (among others), and are 
authorized to use such force as is necessary to 
obtain those fingerprints. Pursuant to the Code 
(subsection 501(3)), a person accused of an 
indictable offence may be compelled by the police 
to attend at a specified time and place for the 
purpose of the taking of fingerprints under the 
Identification of Criminals Act.111

12.3 Blood, Breath and Sobriety Tests 

Section 254 of the Code gives the police the 
power to demand breath samples and blood tests 
from a motorist in certain limited circumstances. 
It is a criminal offence to refuse to comply with a 
valid demand without reasonable excuse. The law 
of reasonable excuse is extremely complicated. It 
is simply not possible here to review the 
circumstances in which a motorist can be advised 
that he or she may have an excuse for refusing to 
comply with the demand. The law is clear that 
following advice of counsel is not per se a 
reasonable excuse for refusing to comply with the 
demand. While counsel might attempt to ascertain 
the circumstances surrounding the demand in 
order to determine if the demand was valid, i.e., 
that the officer formed the belief that the accused 
had committed the offence within three hours of 
the offence and that there were reasonable 
grounds to believe that an offence of “over 80” or 
impaired operation had been committed, this may 
prove to be a very difficult task from a client who 
is upset and perhaps intoxicated. To date the cases 
have not required that the police officer converse 
with the lawyer and apprise the lawyer of the 

circumstances of the detention. Nevertheless, 
counsel may try to determine the relevant 
circumstances. In the end it may be that the best 
counsel can do is to warn the client of the legal 
consequences of a refusal to provide breath 
samples. 

A slightly more complicated regime applies 
to the obtaining of blood samples. The 
circumstances in which a blood demand can be 
made are somewhat more limited and depend on 
the fact that the police believe that a breath 
sample could not be obtained because of the 
condition of the accused. In addition, the motorist 
must be advised that the sample will only be taken 
under supervision of a physician and where the 
physician is satisfied that the motorist’s life will 
not be endangered by the procedure.112

There is no authority in the Code for 
compelled compliance with sobriety tests. These 
tests are often difficult to perform and the client 
can be advised of the right not to comply with a 
request to perform them. However, it should be 
noted that section 48 of the Highway Traffic Act 
provides that a police officer may stop a vehicle 
for the purpose of determining whether or not 
there is evidence that would justify the making of 
one of the demands in section 254 of the Code. 
This section has been interpreted as authorizing 
the police officer to require the driver to perform 
sobriety tests at the roadside.113 While the results 
of these tests may be used by the officer to form 
an opinion about whether or not to make a 
demand, the results are not otherwise admissible 
at trial to prove impairment, since the tests are 
self-incriminatory and taken in breach of the right 
to counsel.114

12.4 Lie Detector Tests 

Not only can a client not be required to take a 
lie detector test, but the results of the test, the 
refusal to take the test, or even the agreement to 
do so are inadmissible in evidence.115 At its best a 
lie detector test is used by the police as a 
screening device to eliminate suspects. It is rarely 
productive for a person who is a suspect to take 
the test. More often than not the lie detector is 
used as a device to obtain a confession. By 
confronting the accused with the results of a failed 
test, the police may be able to obtain an admission 
by the client.116 Most lawyers take the view that 
nothing is to be gained by participation in lie 
detector tests and so advise their clients. 



BAC - 2005 INVESTIGATORY POWERS CH - 3 

  
  
 LAW SOCIETY OF UPPER CANADA: 

NOT TO BE USED OR REPRODUCED WITHOUT PERMISSION 81
 

12.5 Consent 

It will be apparent that many investigative 
tests can only be done with the consent of the 
suspect. Where the test involves a search or 
seizure that would be unauthorized but for 
consent, the Court of Appeal has set out a 
stringent test as to what constitutes a valid 
consent. In particular, the consent must be 
voluntary, with the suspect aware of the nature of 
the police conduct for which consent is sought, 
aware of the right to refuse to consent, and aware 
of the potential consequences of giving 
consent.117

13. COOPERATION WITH THE 
AUTHORITIES 

In the course of their investigation, the police 
may request that the accused cooperate in any 
number of procedures from hand washings to 
ascertain gun residues to returning to the scene of 
the crime to point out evidence, and even to re-
enacting the crime for the benefit of a video 
camera. Unless there is a warrant, the accused is 
not required to cooperate in such procedures and 
can be so advised. It has been pointed out, 
however, that there is at least one circumstance in 
which cooperation can reap great benefits for the 
accused. A lawyer may receive a call from an 
international airport from a client who has been 
found in possession of a large quantity of 
narcotics. The police may wish the assistance of 
the client in making a controlled delivery of the 
drugs to the client’s contact. Provided that the 
client is made aware of the personal risks, the 
client may be willing to act as a police agent. A 
lawyer faced with this situation for the first time 
will want to seek the assistance of more 
experienced counsel to conduct the necessary 
negotiations and assess the strength of the 
Crown’s case against the client. 

14. RELEASE FROM CUSTODY 

The Code scheme for judicial interim release 
will be discussed in a later chapter. In this chapter, 
we simply wish to alert counsel to the issues that 
should be dealt with when the client calls from the 
police station seeking advice. Counsel will want 
to ascertain from the police whether they intend to 
hold the client for a show cause hearing in court. 
While in some circumstances the accused must be 

held in custody, for a wide variety of the most 
common offences the arresting officer or the 
officer in charge of the station has the power to 
release the accused, without a court hearing, on an 
appearance notice, promise to appear, or 
recognizance. This includes any Crown option 
offence, any offence within the absolute 
jurisdiction of the provincial court as listed in 
section 553 of the Code and any purely summary 
conviction offence. The officer in charge can also 
release the accused for an offence punishable by 
imprisonment for five years or less (Code, section 
499). 

Provided that it is not contrary to the public 
interest and that detention is not required to ensure 
attendance in court, the officer is required to 
release. The officer in charge also has a discretion 
to release for more serious offences, other than 
offences such as murder listed in section 469, 
pursuant to the provisions of section 503. Counsel 
should therefore, if possible, speak to the arresting 
officer or the officer in charge to determine 
whether the accused will be released. Sometimes 
counsel is in a position, from having acted for the 
accused in the past, to supply information 
(confirming identity, for example) that will assist 
the officer. Counsel ought not, however, to vouch 
for the accused. It would be highly irregular for 
counsel to act as a surety for a client. By doing so, 
the lawyer would step out of the role of counsel 
and assume a position that might place the lawyer 
in a conflict of interest. 

The client may tell the lawyer that the client 
has been promised by the police that the client 
will be released if he or she provides a statement 
or provides some other form of cooperation. Such 
claims should be greeted with some scepticism. 
Counsel will want to talk to the police officer to 
ascertain the true state of affairs. Police are well 
aware that any statement obtained as a result of 
such a promise would be inadmissible. The client 
should be reminded of the right to remain silent 
and told that, if the client is not released from the 
station, the lawyer will take the necessary steps to 
ensure that a proper bail hearing is conducted the 
following day. To this end, counsel should 
determine the time and place of the bail hearing, 
and obtain some information about friends and 
relatives who may be able to act as sureties or 
provide information about the accused’s 
background in order to conduct the show cause 
hearing. It is unwise to attempt to conduct an 
extended interview over the telephone either about 
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the circumstances of the offence or the proposed 
bail hearing. It will be more helpful for the lawyer 
to attend at the detention centre where the client 
can be seen in person and a full interview 
conducted. 
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